Abstract. State failure, the implosion of effective government, has even led to the emergence of a state totally lacking government, Somalia from 1991 through 2000, the failed state par excellence. As the existence of a state with no government has not been foreseen by international law, this inquiry seeks to sketch, by exploring, analyzing and discussing the case of Somalia and studying rules of international law, a pattern of legal consequences caused by its failure. Though focused on Somalia, the only contemporary example of complete state collapse, the study is conducted in comparison with states, which are undergoing lesser degrees of failure ('failing states'), addressing thus some of the legal consequences of the phenomenon also in a broader framework. The inquiry indicates that while the rights and duties of failing states appear to remain generally unaffected by temporary problems of governance, complete state collapse, by contrast, has far-reaching legal implications. Most notably, without a representative authority the state becomes incapable of acting as a subject of international law, and consequently, absent in the international sphere. Without alternative models for international representation, this entails the exclusion of the people of the failed state from international interaction. Furthermore, the analysis identi es a number of dif culties related to both applying the existing and formulating new rules of international law with regard to failed states, because the phenomenon touches upon the state institution itself, the core of international law.
Introduction
While the existence of states suffering from governance problems is nothing new in international relations, the intensity and frequency of state collapse in the early 1990s was unprecedented.
1 Consequently, the concept of a failed, in Somalia and the end of the early post-Cold War international activism, interest in collapsed states was largely lost. 6 Ironically, a decade after the emergence of the phenomenon, the international community has a renewed interest in these 'no law zones', long known to be centres of illegal activities, including international terrorism.
sovereignty. 10 However, state failure gives rise to a series of additional legal dilemmas, especially of practical importance, which seem to be still largely unexplored.
As the existence of a state with no government has not been foreseen by international law, the objective of this inquiry is to sketch, by exploring, analyzing and discussing the case of Somalia and studying rules of international law, a pattern of legal consequences caused by its failure. The inquiry will be limited to some central legal practices of states and elds of international law, namely diplomatic law, representation in international organizations, judicial competence, treaty-making powers, state property abroad, compliance with international obligations and issues of state responsibility. The study thus seeks to discover whether the rules of international law are applicable to a failed state, an international anomaly, or whether the international community has employed new approaches in dealing with the abnormal. Since Somalia, as the only contemporary example of complete state collapse constitutes, undoubtedly, a case sui generis, the ndings of this inquiry are accordingly limited. Nonetheless, as that case will be studied in comparison with states, which are undergoing lesser degrees of failure, the legal consequences of state collapse will also be addressed in a broader framework.
Some Preliminary Remarks on Terminological and Conceptual Ambiguities

Between Expansive and Narrow De nitions of State Failure
Before turning to the main object of this inquiry, it is necessary to address some terminological and conceptual problems that studies on failed states often suffer from. The principal source of ambiguity is under which criteria a state may be determined to be in a process of collapse or described as a collapsed or failed state. According to A. Yannis this conceptual dif culty lies in 'the antagonism between expansive and narrow de nitions of the minimum requirements of government in international relations '. 11 While the former, expansive de nitions, re ect political and social perspectives to state collapse, 12 the latter is preferred in legal discourse. 13 In fact, the mere existence of an effective government with centralized administrative and legislative organs has been traditionally considered suf cient as the required legal elements of 10 government. 14 Since the expansive de nitions of failed states embrace a number of states that temporarily lack some of the requirements for effective or legitimate government, it is suggested that these states should be called failing or collapsing states. Thus, the notion of a failed or collapsed state should be reserved, in line with the narrow de nition and for the purpose of conducting a legal analysis, for states in which the government institutions have ceased to function, or have totally disappeared, for a prolonged period of time. As already noted above, such cases include only Somalia and, according to some commentators, perhaps, Liberia. 15 
Failed or Collapsed States?
The second source of confusion is the use of terminology. As noted above, the original term to describe a state the government of which has collapsed, the 'failed state', was soon followed by other terms, such as 'disintegrated' and 'collapsed state'. Especially the latter expression has gained wide acceptance among scholars. 16 The major difference between the terms seems to be that the 'failed state' may also be understood to describe states undergoing economic, political and social problems that do not amount to state collapse. 17 Furthermore, it may carry suggestive power as its early proponents and the American media used it for interventionist proposals with neo-colonialist underpinnings. 18 Nonetheless, the term 'failed state' has become the object of frequent and at least apparently value-free use, in parallel with the other terms. In this study, the terms will be used interchangeably in reference to the same factual situation.
State Failure and Statehood
The last preliminary observation follows logically from the narrow de nition of state collapse adopted above: if state failure implies the loss of effective government, one of the conditions for the legal existence of a state, 19 it must be 14 Western Sahara Advisory Opinion, 16 October 1975 , ICJ Reports (1975 , p. 12 at p. 43 and I. Brownlie, Principles of Public International Law, 4th edition (Oxford University Press, Oxford, 1990), p. 73. 15 See for case analysis e.g., Yannis, supra note 3, pp. 104-134. 16 See e.g., W. I. Zartman, supra note 1 and N.L. Wallace-Bruce, supra note 9. 17 N. L. Wallace-Bruce, supra note 9, p. 59 and A. Yannis, supra note 3, pp. 97-101. For a different view see J. Wildner, 'States and Statelessness in Late Twentieth-Century Africa', 124 DAEDALUS (1995), pp. 129-153 at p. 147. 18 See references supra note 8. 19 See J. Crawford, The Creation of States in International Law (Clarendon Press, Oxford, 1979), pp. 44-46.
LEGAL IMPLICATIONS FROM STATE FAILURE IN SOMALIA
questioned whether a failed state continues to qualify as a state or whether it ceases to exist as a legal entity. 20 International law provides, however, strong protection against disturbances that might threaten the statehood of a once established state. Firstly, governments are protected by a presumption in favour of their effectiveness and continuity. Therefore, the temporary ineffectiveness or absence of a government, as may be the case in failing state situations, does not affect statehood. 21 Secondly, state identity also enjoys legal protection by a presumption in favour of its continuity and against its extinction. Thus, even the temporary removal of a government, extensive internal strives and prolonged periods of anarchy do not threaten state identity. 22 Notwithstanding these well-established positions, recent state practice seems to have put the existence of statehood in serious doubt when the United Nations (hereafter 'UN') declared, for the rst time in its history, that one of its member states, Somalia, suffered from the total absence of a government. 23 However, no statements concerning the possible loss of statehood were made, except for the doubts raised by some legal scholars. 24 By contrast, the Security Council repeatedly referred to 'the sovereignty, territorial integrity, political independence and unity of Somalia', and treated Somalia as a sovereign state. 25 Consequently, state failure must be associated with a situation of prolonged internal strife and anarchy, which does not affect the continued existence of statehood, protected by sovereignty, and it alone does not lead to state extinction. Any other conclusion would be, in fact, impossible, since the persistence of states is the essential condition of the present international system. 
Examination of Legal Practice and Rules of Positive International Law
Problems of International Representation
State failure poses fundamental limitations upon the state's ability to act in the international sphere since, in the words of the Permanent Court of International Justice, '[s]tates can act only by and through their agents and representatives'. 27 Thus, the absence of government leads inevitably to serious problems of representation that may entail the total exclusion of the state, and of its people, from international interaction.
Failing States and the Preservation of Representative Powers
When a state suffers only from the temporary loss of effective government, the previous or the factually ineffective government continues, as a general rule, to preserve its representative powers.
This follows, as already noted above, from the presumed effectiveness of a once established government that protects it against temporary disturbances and compensates its possible ineffectiveness. Thus, the principle of continuity supports the practical need for predictable and stable international relations. Also the legitimacy of a constitutionally established government, as in the case of Liberia, 28 and in some particular instances, even the democratic entitlement of an ousted government, as in the case of Haiti in 1991, 29 may have the same effect. The presumed effectiveness continues, however, only until the government has been replaced by another effective entity that has been recognized internationally. 30 By contrast, if the government institutions become totally absent and the state plunges into complete failure, the situation changes dramatically. Nonetheless, the formal diplomatic relations may continue normally, as they exist between states, not between their respective governments. 31 State collapse does not thus automatically imply the recall of diplomatic missions or the severance of, or an end to, formal diplomatic relations between states. The recall of a diplomatic mission in a failed state situation may only signify the continuation of diplomatic relations at a lower level, as was the case in Somalia. 32 Moreover, practice implies that states may maintain formal contact with the warring parties without conceding implied recognition to them. 33 This may take place out of practical necessity, for example, in order to protect nationals in the territory or to mediate between the parties to the con ict.
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Diplomatic missions abroad are essential for the maintenance of foreign relations and for the protection of the state's and its nationals' international interests. State failure has direct effects both on the status of diplomatic missions and of individual diplomatic agents abroad. In a failing state situation the diplomatic agents abroad are normally considered to be authorized to continue to exercise their functions. When a new government is formed in the country concerned, and the receiving state has recognized it, the diplomatic agents accredited by the former government need to receive new credentials to continue their functions. 35 However, in the case of a failed state, when there is suf cient certainty over the total loss of government effectiveness with no prospects of recovery, the diplomatic and consular missions of the state lose their representative powers. This is inevitable, since the continued existence of uncontrolled representative powers for an unlimited period of time could lead to dif cult situations, especially, if several entities claim authority for the failed state. Thus the missions of Somalia and their individual staff members ceased to represent the collapsed government, or any other government, due to lack of credentials.
36 Nevertheless, its missions, which had not been recalled, 31 Cf. 35 Cf. E. Denza, supra note 32, p. 387. 36 In Soma lia v. Woodhouse Drake the Court rejected the application of the Somali Ambassador in Geneva accredited by the ousted Barre regime to join as a party to the case since retained their diplomatic status. 37 As the maintenance of diplomatic missions depends on the mutual consent of the concerned states, state failure in Somalia led to the closure of some of its embassies at the request of the receiving states. As noted above, that did not necessarily signify the eruption of diplomatic relations but their continuance at a lower level. 38 The practical consequences of the loss of representative powers and the absence of diplomatic missions were dramatic for Somali nationals. For instance, their visas or passports could not be renewed nor could their interests abroad be protected. 39 Curiously, practice suggests that this was not necessarily the case. In fact, the diplomatic missions of Somalia that remained in place after state collapse continued to provide consular services, including issuing passports and other 'of cial' documents, out of practical necessity and with the approval of the receiving states. 40 On the other hand, an individual member of the Somali diplomatic staff, who had been properly accredited by the former government, continued to retain his/her diplomatic status in the receiving state, notwithstanding the loss of representative powers. 41 Problems have arisen, however, due to Somalia's inability to pay salaries and to render social security for its diplomats. 42 The Superior Administrative Court of North Rhine-Westphalia established in the Somali Diplomat case in 1992 that the receiving state may provide nancial assistance to diplomatic agents in cases of urgent distress in accordance with its legislation. However, if such permanent provision of assistance would be considered to prevent the diplomat from properly ful lling his functions, the receiving state could seek the recall of the person concerned or to declare him 'the former government of President Siad Barre has ceased to exist and she has received no accreditation or authority from any other government'. Somalia v. Woodhouse Drake, supra note 21, p. 750 at A. 37 43 The decision is at this point unsatisfactory: although the Court had acknowledged the absence of government in Somalia, it still presumed the existence of an authority that could be approached for the recall of a diplomatic agent. 44 In addition, it did not pronounce on whether his functions had changed due to state collapse. Finally, in its decision the Court ignored the potential dif culties related to a forced return to a state the situation of which it had itself described as anarchic. 45 State failure may also generate other legal problems with regard to its diplomatic agents and missions that seem to escape legal regulation. For example, problems related to the misuse of state funds and other similar abuses, which arise often during internal con icts, may cause curious legal dilemmas. 46 In general, if a member of the diplomatic staff was suspected of such abuses, the only possible remedy for the receiving state is to declare the individual persona non grata. 47 Although diplomatic staff enjoys immunity from the local jurisdiction, it is not exempt from the jurisdiction of the sending state. 48 Ironically, in the absence of a functioning centralized judicial system 49 and diplomatic channels, a failed state has no means to prosecute its diplomats abroad, and they consequently escape all jurisdiction. Furthermore, the indebtedness of a diplomatic mission may become a serious problem endangering even the formal diplomatic relations between states. The nancial distress may be caused by the general inability of the collapsed state to maintain its missions or by the misuses of the diplomatic staff. The receiving state also remains powerless in such situations due to the protection provided by diplomatic law.
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On the other side of the coin, the collapse of state authority does not automatically imply the recall of the foreign diplomatic missions to a failed state 43 Ibid., p. 605. 44 The Federal Republic of Germany did not, however, recognize any government for Somalia at the time of the decision. Ibid., p. 606. 45 either. In general, the functions of diplomatic agents are by no means restricted to dealings with the government of the receiving state. 51 Nonetheless, in a failed state situation diplomatic missions are often withdrawn temporarily because they are unable to ful l their functions effectively and, most of all, safety in an unstable environment. Although a state may entrust the protection of its interests and those of its nationals' to a third state, 52 it is hardly possible in this context since once the security situation has become unbearable, all diplomatic agents tend to ' ee from the sinking boat'. 53 Similarly, the diplomatic premises left behind will not enjoy the protection of the receiving state, as provided by diplomatic law. 54 Thus, after the recall of the foreign diplomatic missions, foreign nationals and their property in the country are left without diplomatic protection. In practice, when an acute need for diplomatic protection has arisen in Somalia, for example when an alien has become the object of a crime, states have requested assistance from the international humanitarian personnel present in the territory. 55 Another effect of the absence of foreign diplomatic missions is that the local population is left in isolation from the external world. For instance, information of the prevailing situation may be obtained only through the humanitarian organizations possibly still functioning in the country. Moreover, the people are prevented from leaving the country, since in the absence of foreign diplomatic missions they have great dif culties obtaining visas and other necessary travel documents. Consequently, the people of a failed state have virtually become prisoners in their own country. The only possibility to leave may be to seek refuge in a less unstable area, or to enter a neighbouring country illegally and to join the refugee ows.
Inter-state Forums with Special Regard to the United Nations
System The question of who represents of states undergoing domestic con icts in interstate forums, such as universal and regional organizations and conferences, has great political, legal and practical importance. For instance, the government accepted to represent a state might argue that the acceptance would evidence 51 See Article 3 of the VCDR, supra note 31. 52 Articles 45 and 46 ibid. 53 Nearly all the diplomatic missions had been recalled from Somalia by 1992. Some African and Arab states had re-established them by 1999. Somalia revisited, IRIN special report on Mogadishu, United Nations, Of ce for the Co-ordination of Humanitarian Affairs, IRIN-CEA, 27 April 1999. 54 Article 45(a) of the VCDR, supra note 31. 55 See e.g., a case concerning the hostage-taking of two Finnish nationals on 29 April 1999 in Somalia. The local UN authorities had reportedly helped in releasing the hostages. 'Somalian rannikolla siepatut suomalaiset vapaaksi', Helsingin Sanomat, 5 May 1999. its legitimacy. 56 Furthermore, its representatives provide information on the situation in the country and are heard when deciding, for example, humanitarian measures or sanctions, directed to the country. State failure poses many dilemmas with regard to representation: while in a failing state there may be several entities claiming to be entitled to represent the country, in a failed state there is possibly no such entity at all.
The question of representation usually arises in practice when multiple sets of credentials are presented for a state, or another state objects to the submitted credentials. 57 However, inter-state forums in general have not managed to agree upon any pre-established, satisfactory legal criteria to determine representation disputes. 58 Nonetheless, since only an effective entity may be capable of ful lling the obligations deriving from the membership, the authority that exercises effective control over the people and territory should represent a state. 59 For a variety of reasons inter-state forums have not always adhered to this criterion. In particular, the principles of continuity and legitimacy have sometimes compensated the lack of government effectiveness in this context. 60 Practice is, therefore, inconsistent, even within one forum, 61 which reveals the dominant role of politics in shaping credentials, debates and decisions. Therefore, when several entities claim to be entitled to represent a failing state, it is far from evident that the credentials of the factually most effective entity would be accepted. Some forums have even resorted to the socalled 'empty chair policy' where no delegation is allowed to take the seat of a member state when its determination has been found to be impossible. 62 That seems, however, impossible in the UN context since under the UN Charter a member state arguably has a right of delegation, and consequently, the General Assembly (hereafter 'GA') is obliged to decide the legitimate authority. 63 Against this background, it is now curious to turn to examine the representation of Somalia in the UN System during its collapse, from 1991 through 56 64 First, at the 46th session of the GA in 1991, the Permanent Mission of Somalia to the UN informed the Secretary-General that since the delegation expected from Somalia did not arrive, its delegation would consist of some members of the Mission headed by the Chargé d'Affaires a.i. 65 The Credentials Committee accepted the note verbale as 'provisional' credentials with the understanding that the formal credentials would be communicated to the Secretary-General as soon as possible, in accordance with its general practice.
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They were, however, never received. The following year the Mission informed the Secretary-General that it considered it 'untimely to allow for any delegation to represent Somalia . . . since there is no representative government yet in place'.
67 Thereafter, at least one of the warring factions paid attention to the question of Somalia's representation demanding that the Somali seat be declared vacant until a national government is established. 68 Finally, the Secretary-General received no appropriate noti cations during the 47th session of the GA, or the sessions thereafter, until the 55th session of the GA. 69 Thus, no formal decisions were made on the representation of Somalia in the UN.
70
In practice, Somalia, as a member state had a nameplate in the GA but nobody was authorized to sit behind it between 1992 and 2000.
Somalia constitutes a unique case in the UN history: for the rst time no government represented a member state in the GA, not due to the rejection of credentials, 71 but due to the absence of any government and purporting entities. Thus, the situation differs fundamentally from that of failing states in which there still exists some form of government. In the latter situation, the government will generally continue to be entitled to represent the country in the GA, notwithstanding its ineffectiveness and in accordance with the principle of 64 See supra note 4. 65 continuity, at least as long as no other authority has replaced it effectively.
72 By contrast, in the case of Somalia, its seat remained empty with no decision made in that respect. However, should a representation dispute arise between new entities, the GA seems to be left with the following possibilities: rst, it could examine the credentials of all the purported entities, and if none of them ful ls the criteria laid down in Rule 27 of the GA Rules of Procedure, refuse them all. 73 Second, the GA might decide to leave the seat temporarily vacant implicitly, i.e. by rejecting all the submitted credentials, or by an explicit decision. The latter option would, however, be highly unlikely without the consent of the purporting entities, as there is no precedent for such a decision and, as noted above, a member state arguably has a right of representation under the UN Charter.
As to the representation of Somalia in the UN System, it may be noted rst that the object of the UN's policy is system-wide uniformity. Thus, although the different organs and the UN Specialized Agencies resolve representation questions independently, 74 the GA has recommended that its position be taken into account. 75 However, as seen above, the GA did not make any decision with regard to the representation of Somalia. First, as to the UN Secretariat, it continues relations, in general, with the representatives who have been duly accredited to the Organization until a new government is established. The Permanent Missions of Somalia to the UN in New York and in Geneva continued to function accordingly during state collapse, though on a lower level. 76 Curiously, the position of the last Somali Ambassador in Geneva before Somalia's collapse was challenged soon after the overthrow of the Barre regime, but the UN rejected the alleged recall of the Ambassador as not duly authorized. 77 On the other hand, for the purposes of mediation, humanitarian relief and other functions in the eld, 'the normal policy of the Secretariat is to deal with the authorities which are apparently in control of the government of a member state'.
78 By these contacts it does not, however, intend to concede recognition to any of the entities. Following the overthrow of the Barre regime, the Secretariat seems to have rst used the 'interim government of Somalia' led by Ali Mahdi as the main, if not the only, channel of communication with Somalia. It even distributed a press release on the negotiations of the SecretaryGeneral with the 'Prime Minister of Somalia'. 79 However, as the collapse endured and the absence of government became manifest, the Secretariat ceased to deal with it as the main focal point and adopted a more cautious and impartial attitude with respect to all the factions. By contrast, in the practice of the Security Council the Somali Chargé d'Affaires a.i. in New York participated, curiously, in the Council's discussions concerning the situation in Somalia as the representative of the country from 1992 to 1994. 80 Her participation, or rather attendance, since she never took the oor at her own request, did not raise objections. 81 Neither did her presumably defective or non-existent credentials result in questions of representation.
82 Furthermore, the Secretariat published at her request documents as of cial UN documents. 83 Presumably it did not have any other alternative, since the Chargé d'Affaires a.i. was formally accredited to the Organization and the Secretariat is obliged to ful l such of cial requests.
The other UN bodies and Specialized Agencies seem to have followed, at rst sight, a relatively uniform practice concerning Somalia, i.e. nobody had been authorized to represent a non-existent government in the functioning of the organs. Nonetheless, some inconsistencies do appear, in particular in the eld of human rights. In fact, several UN human rights bodies continued to invite Somalia to their meetings and to submit periodic reports throughout the period of state collapse. 84 Somalia also nished its term as a member of the Commission on Human Rights that lasted until the end of 1992. Moreover, 79 the country appears on a roll-call vote list in the report of the World Conference on Human Rights in 1993 although, ironically, it is not included in the list of participants to the Conference. 85 Another recent and important exception can be found in the practice of the UN Compensation Commission (hereafter 'UNCC'), which consistently refers to the Government of Somalia in its documentation. It has processed hundreds of claims from Somalia and awarded millions of dollars of compensation to them. 86 The President of the UNCC Governing Council even reported that despite the fact that some claims had been led by the Government of Somalia after the expiration of the ling deadline, they were 'accepted, given the particular situation in the country'.
87 It would thus seem that part of the compensation awarded was paid to a non-existent government. As in most cases, a logical explanation is also found to this riddle: the remaining Permanent Mission of Somalia to the UN in Geneva had distributed information on the UNCC to Somalis dispersed around the world and submitted the claims made by individual Somalis to the UNCC. However, the compensation awarded was not paid to the Permanent Mission but transferred through the United Nations Development Programme of ces directly to the claimants. 88 A rather curious arrangement, overlooking formalities, was thus put in place to ensure that individuals were not deprived of their right to compensation simply because of the lack of government.
The system-wide practice of the UN with respect to the representation of Somalia appears quite inconsistent. Nonetheless, it seems that the representatives of a failing state, duly accredited to the Organization by the last government, retain limited representative powers during the period of uncertainty following state collapse. This applies, however, only for certain purposes, such as information sharing. Once the total absence of government, with no foreseeable possibilities of recovery had been established with regard to Somalia, the country had no representative authority in the UN System. The inconsistencies of practice should, therefore, be considered as unintentional incidents rather than deliberate judgements of the situation. However, it appears particularly dif cult for the UN human rights bodies to reconcile their quest for universality and respect for human rights with the realities of international life. Although their practice may be justi able to some extent by their need for information, it is dif cult to accept their practice of dealing on a continued basis with the remnants of a non-existing government. Finally, the relative unpreparedness of the UN System to address questions of representation in cases of state failure seems to result from the absence of a mechanism to determine when the representatives accredited by the former government have totally lost their representative powers.
Judicial Proceedings
The question of international representation does not only arise in political international forums but also in judicial forums. As the representative powers of a state are vested in its government, its existence is necessary for the locus standi in a judicial forum. Courts have considered the forum state's recognition of an entity as the government as strong or even conclusive evidence of its status. 89 Thus, the ineffective government of a failing state, that is formally recognized by the forum state, or with which it has government-to-government dealings, may be allowed to act on behalf of the state concerned.
90 By contrast, when the state has collapsed totally, no entity may act on behalf of the state. In Somalia v. Woodhouse Drake the issue in question concerned whether the solicitors instructed by the 'Prime Minister of the Interim Government of the Somali Republic' had properly constituted authority to represent Somalia.
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After establishing that the 'interim government' did not qualify as the government of Somalia, the Court concluded in simple terms that the solicitors were not entitled to appear in the case since 'the instructions and authority they had received from the interim government are not instructions and authority from the Government of the Republic'. 93 But, when the total absence of a government has become manifest, there is no state agent that could be regarded as authorized to represent 89 the state for the purpose of concluding a treaty. 94 A rival entity may also possess treaty-making capacity provided that it exercises effective and stable control over a speci c territory. 95 Nonetheless, even then the capacity exists only as much as is conferred to it by its status and to the extent recognized by the other parties to the agreement. 96 In Somalia, the parties to the con ict could be characterized as unorganized armed factions, generally unable to exercise effective and stable control over territory. Consequently, no entity had the capacity to conclude treaties on its behalf during state collapse. For example, Somalia was not able to ratify the Lomé IV Convention and it no longer bene ts from the development framework provided by the Lomé Conventions. 97 A similar situation arose with the World Bank, the programmes of which require that agreements be concluded with the competent authorities of the country. 98 Moreover, no status of forces agreement could be concluded when the UN intervened in Somalia.
State Property Abroad
When a state collapses, the warring parties begin a race for the control over the state's property abroad. Access to a state's assets plays a vital role in the struggle to control the country, to sustain diplomatic missions, and most importantly, to nance military operations. It is commonplace that several parties to a con ict simultaneously claim access to the state's assets. In such situations, foreign banks holding property may make payments at their own peril or refuse to do so until the title to the property has been decided in a judicial proceeding. 99 Thus, in the case Somalia v. Woodhouse Drake, the Court ordered Somalia's fund to remain under its control, since there was no authority entitled 'to receive and deal with the property of the Republic'.
100 Some states follow the practice of freezing assets until the establishment of a recognized government. Thus, Switzerland reportedly refused access to the deposits 94 Cf. of Somalia until a recognized government was established. 101 Furthermore, the United States froze all the funds of Somalia after the overthrow of Siad Barre. 102 Moreover, the diplomatic premises of a failed state abroad, which have ceased to function, do not enjoy diplomatic inviolability and the protection provided by the receiving state inde nitely. 103 In some states national legislation provides for the termination of their diplomatic status and for their sale or expropriation. 104 In a failed state situation such proceeds should, however, be frozen until the establishment of a new government. After the total collapse of state institutions, the state has in practice no means to comply with its international obligations. This applies to all of its duties, irrespective of their origin. For instance, the enforcement of law and order in the territory is neglected, its own nationals and aliens residing in its territory are left unprotected, and its contractual obligations are not implemented. Thus, state failure, and in particular the prolonged absence of any state organs, entails an absolute impossibility to comply with the international obligations of the state. The factual situation may be described as 'subjective impossibility', as has been suggested by M. Herdegen. 106 The following inquiry will be limited to study some legal implications resulting from state failure with regard to, rstly, treaty obligations in general, and secondly, as a possible special case, international human rights and humanitarian law obligations.
Effect of State Failure on International Treaty Obligations
If state collapse amounts to a factual 'subjective impossibility', as suggested above, the question arises as to how does it affect the treaty obligations of a failed state. The problem shall be examined, rst, with regard to the status of 101 J.-L. Schneeberger, supra note 46. 102 See e.g., the attempt of the Chargé d'Affaires a.i. of the Permanent Mission of Somalia to the UN to unfreeze Somali assets, R. Howell, supra note 38. 103 105 The United States used the powers conferred under its Foreign Missions Act with respect to the former diplomatic premises of Somalia. E. Denza, supra note 32, p. 399. 106 The expression is translated from 'subjektive Unmöglichkeit' as accurately employed by M. Herdegen in supra note 9, p. 77. treaties concluded before state failure, and second, as to the possible effect of state failure on their application.
As is well known, the security of international treaty relations is one of the core objects of the law of treaties. Therefore, even extensive civil strives or prolonged periods of anarchy do not disrupt the continuity of international obligations incumbent upon a state. A state could, otherwise, claim, for example after a revolutionary change of government, that the treaties concluded by the former government would not continue to bind it. A revolution does not, however, affect the identity of the state and the international treaty commitments concluded before remain, as a general rule, in force in accordance with the principle of continuity.
107 This is also the case with regard to state collapse.
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In practice, several sub-state entities in Somalia declared their adherence to international treaties signed and rati ed by the former governments of Somalia. 109 Nonetheless, the implementation of international obligations depends largely on the existence of effective state structures. State failure has thus fundamental effects on their application.
Although the principle of pacta sunt servanda requires the strict performance of treaty obligations, the non-application of treaties due to extraneous reasons is permitted under certain circumstances. 110 Article 62 of the Vienna Convention on the Law of Treaties (hereafter 'VCLT') concerning the fundamental change of circumstances is considered largely a codi cation of customary international law 111 and formulated narrowly, underlining its highly exceptional character.
112 Accordingly, international tribunals have been reluctant to apply rebus sic stantibus, at least until June 1998 when the European Court of Justice upheld an appeal to it in the Racke case, probably for the rst time ever on the international level. 113 However, it appears that state failure would easily ful l the rst condition of the rule, that it would qualify as an unforeseeable external change, which has affected the circumstances that formed the basis for concluding a treaty. 114 Furthermore, the changed circumstance, the existence of functioning state structures, constitutes, obviously, the essential basis of any international treaty engagement. However, it is dif cult to argue that state collapse would always have the effect of radically transforming the extent of obligations still to be performed under the treaty, as also required by the provision. Due to the highly exceptional nature of rebus sic stantibus and the different factual circumstances, it remains thus uncertain whether the rule may be applied to all cases of state collapse. Recourse could, perhaps, also be made to the doctrine of force majeure, which provides in its general framework 'a certain re nement of the treaty theory'. 115 Although force majeure is in fact a circumstance precluding wrongfulness in relation to non-performance of treaty obligations, the International Law Commission acknowledged the link between force majeure and the impossibility of performance in its preparatory work of the VCLT. 116 The main characteristics of force majeure are irresistibility, unforeseeability and externality of the impossibility of performance to the party invoking it. 117 Furthermore, it is unintentional and, most notably, the impossibility is not linked to the material disappearance or destruction of the physical object of the treaty, as under Article 61 of the VCLT. 118 Although the Vienna Conference was not prepared to accept force majeure as such as a ground for terminating or suspending treaties, 119 it could, it is suggested, be invoked to that effect in case of state failure.
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The effects of pleas for the non-application of treaties vary according to the permanence and scope of their grounds. Since it may be presumed that state failure is only temporary, 'subjective impossibility' could be invoked to suspend a treaty. Nonetheless, state failure may also generate circumstances, such as the permanent disappearance of the object of a treaty, which may justify the termination of a treaty or the withdrawal of a state therefrom. But in all cases, while the real effect of state failure on the application of treaties is immediate and absolute, the grounds for legitimate non-compliance under the VCLT do not have automatic effect, but need to be invoked. It is, thus, only ex post facto, that is after the re-establishment of state structures, when the state itself is able to make such claims. Therefore, should another party or parties to a treaty not invoke its breach during state failure, 121 state collapse leads inevitably to the unlawful non-application of treaties, giving rise to possible state responsibility. 122 To conclude, the application of the VCLT to situations of state failure seems unsatisfactory, rst, since its provisions on the non-application of treaties are dif cult to apply to that particular situation, and second, as it completely ignores the possibility of the absence of a representative authority.
International Human Rights and Humanitarian Law Obligations -
A Special Case?
State failure is usually linked to the occurrence of an internal armed con ict or disturbances. 123 In a failing state, the parties to the con ict may include governmental forces or belligerent groups, but the more the state shifts towards complete collapse, the less organized is the structure of the opposing entities. In a failed state, the situation on the ground is characterized by the ghting among armed groups that lack clear chains of command. The discipline among the troops is rare and the use of violence is irregular. In such 'anarchic con icts', as named by the International Committee of the Red Cross (hereafter 'ICRC'), the distinction between combatants and civilians is blurred, and civilians become the direct object of hostilities as well as banditry and other penal-law crime. 124 The con ict has thus some speci c features and gives rise to a series of concerns that merit attention. The following remarks are limited to the application and implementation of international human rights and humanitarian law when a state has collapsed completely, in light of the case of Somalia.
3.3.3.1. Problems of Application Human rights are traditionally asserted to protect individuals primarily against the abuse of states and state of cials. The technique used in treaties to ensure 121 Article 60 of the VCLT, supra note 94. 122 See infra notes [185] [186] [187] [188] [189] [190] [191] [192] [193] [194] [195] [196] [197] and accompanying text. 123 See e.g., Armed con icts linked to the disintegration of Sta te structures, supra note 108. 124 Cha ir ma n's r eport of the F irst ICRC Internationa l Meeting on International Humanitarian Law, ICRC, Geneva, 19-23 January 1998, 323 IRRC (1998), pp. 366-371 and Armed con icts linked to the disintegration of State structures, supra note 108 at II. effective protection is to impose obligations on states, rst, to implement human rights, and second, to ensure their enjoyment within state territory. Hence, the state is seen, on the one hand, as the main target of human rights and, on the other, as their guarantor. The state seems to be, in fact, the very raison d'être of human rights law. 125 In a failed state, the situation appears totally the opposite to the traditional scenario: the abusers of human rights are nonstate actors instead of state of cials, and the prospects for any human rights protection in the absence of state structures are non-existent. Thus, the question arises whether the application of treaties of a humanitarian character would constitute a special case or an exception from other multilateral treaties, which are, as was suggested above, temporarily suspended during state failure. 126 On the one hand, suspending the application of all the treaties, irrespective of their substance, would seem logical, since the state is unable to comply with any of its international obligations. Human rights treaties would be thus treated as any other multilateral treaty. Consequently, only the obligations arising from jus cogens would continue to be applicable. 127 Moreover, suspension appears inevitable with regard to the procedural obligations of states established in the treaty, such as the noti cation of a state of emergency and periodic reporting, which a failed state, by de nition, cannot conduct. 128 On the other hand, it could be argued that human rights treaties constitute, indeed, a special case and continue to be applicable notwithstanding state collapse. Firstly, human rights treaties are arguably of a special nature, since the obligations assumed by states under them exist primarily vis-à-vis their own nationals, who are the bene ciaries of the rights. Furthermore, it could be asserted that the obligations are of objective and absolute character, and even, that they form part of an 'international public order'. 129 Consequently, human rights treaties could not be suspended as classical inter-state treaties. 130 For argument's sake, it would, perhaps, be more convincing to simply assert that suspension is not permitted under the VCLT, which may be, as seen above, dif cult to apply to situations of state failure. One could also, perhaps, invoke by analogy Article 60(5) of the VCLT which excludes the possibility to suspend 'provisions relating to the protection of the human person contained in treaties of a humanitarian character' as a consequence of a material breach of treaty. It is thus suggested that caution is needed as to drawing legal implications from the particular characteristics of human rights law, since it remains, paraphrasing M. Koskenniemi, that people have human rights only so far as actually implemented by states. 131 It is, however, not surprising that the practice of treaty monitoring bodies supports the position that human rights treaties continue to be applicable during state failure, illustrated by the fact that they continued to request periodic reports and to invite the non-existing government of Somalia to their meetings. 132 The support for the continued application of human rights treaties does not, however, change the fact that, in the absence of state structures, they are de facto suspended.
The same question of applicability may be posed with regard to the law of armed con ict. It seems, at least in practical terms, to be somewhat less important, since the advantage of the rules concerning non-international armed con icts is in this context that they, unlike human rights treaties, presumably pose obligations directly to certain non-state actors. Thus, even if the treaty obligations of a failed state were considered suspended during state collapse, the actors in the con ict would still be bound by the applicable rules of humanitarian law. Firstly, it is clear that the rules contained in Protocol II concerning non-international armed con icts cannot be applied in the present context due to the stringent conditions for its application. 133 Thus, one must turn to the customary law 'minimum yardstick' to be applied in armed con icts, namely Article 3 common to the four Geneva Conventions (hereafter 'common Article 3'). 134 As is well known Article 3 obliges all the parties to an internal armed con ict to respect certain minimum humanitarian rules. However, in order to establish that common Article 3 is applicable to 'anarchic con icts', rst it needs to be examined whether the armed groups concerned would qualify as 'a party to the con ict' under the provision. It is generally considered that an armed group must have, to that end, a minimum degree of organization and discipline to be able to respect humanitarian law. 135 Nonetheless, it has been contended that due to the humanitarian purpose of common Article 3, its scope of application should not be limited by 'unduly formal requirements'. 136 The practice of the UN Security Council with regard to Liberia and Somalia supports the view that factions would, indeed, qualify as 'a party to the con ict': the Council has repeatedly called upon 'all parties to the con ict', including factions, to respect international humanitarian law. 137 It seems, however, unlikely that common Article 3 would cover all the individuals involved in the hostilities, since they are not necessarily associated with factions but with groups, which use violence for purely criminal or commercial ends. Second, in order to apply common Article 3 the intensity of violence should amount to an 'armed con ict'. It has been argued, on the one hand, that the threshold of violence would need to be rather high to qualify as 'a genuine armed con ict'. 138 On the other, the International Criminal Tribunal for the Former Yugoslavia (hereafter 'ICTY') has established that the existence of 'protracted armed violence' between 'organized armed groups' was enough to constitute an armed con ict. 139 Moreover, the International Court of Justice has even declared that the rules of common Article 3, in so far as they constitute 'elementary considerations of humanity', apply, not only in cases of armed con ict, but in all situations. 140 Finally, the practice of the UN Security Council with regard to Somalia supports the view that hostilities linked to state collapse indeed constitute an armed con ict. 141 To conclude, although some ambiguities persist as to whether the conditions for applying common Article 3 are always ful lled in 'anarchic con icts', it seems that the provision would be applicable to most actors participating in the hostilities.
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While state collapse endured in Somalia and the factions and local communities gained strength and organization, the situation became more stable, leaving violence local and sporadic. The question then arises whether the law of armed con ict that had previously become applicable with regard to the parties to the con ict, continued to bind them under the new circumstances, and in particular, in the peaceful parts of the territory. Guidance may be sought, once again, from the Tadic (Jurisdiction) case, according to which '[i]nternational humanitarian law applies from the initiation of . . . armed con icts and extends beyond the cessation of hostilities until . . . a peaceful settlement is achieved. Until that moment, international humanitarian law continues to apply in the whole of the territory under the control of a party, whether or not actual combat takes place there.' 143 At the outset, it would thus seem that international humanitarian law would continue to apply in the whole territory of a failed state until a settlement is reached. 144 However, not all areas of a collapsed state are necessarily 'under the control of a party', as required by the ICTY pronouncement. Furthermore, one may question whether the application of international humanitarian law extends over notoriously long periods, as settlements may not be reached for decades. The position of the Tribunal serves, no doubt, a clear humanitarian purpose, since the effectiveness of human rights protection is in general notoriously weak in situations quali ed as internal tensions and disturbances. 145 The pronouncement does not, however, help to resolve the dilemmas related to the application of the norms in situations of state failure.
Problems of Implementation and Enforcement
As seen above, 'anarchic con icts' do not necessarily fall beyond the scope of law. Its implementation is, however, severely hampered, since both human rights and international humanitarian law rely heavily on state organization.
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In addition, the latter traditionally depends on the existence of effective military command and organized armed units. 147 That is hardly the case with factions and loosely organized groups. As to enforcement, in the absence of functioning state structures, suf cient military organization and the rule of law, the prosecution and punishment of alleged perpetrators at the local level is virtually impossible, or it is left to occasionally functioning local bodies.
148 It may also be doubted whether the warring parties themselves are able to enforce humanitarian law by conducting lawful reprisals against the violating parties. Reprisals, moreover, entail further risks, such as degeneration into greater violence and misjudgements of proportionality, and should therefore be discouraged. 149 Hence, as the local means of enforcement are nearly non-existent, they need to be looked for at the international level.
Individual states and international organizations, in particular the ICRC and the UN, have several tools at their disposal to encourage respect for human rights and compliance with international humanitarian law. 150 Those means have remained, however, relatively ineffective in situations of state collapse. Even the UN intervention in Somalia, that aimed, inter alia, to restore the rule of law in the country, was unsuccessful. 151 The elaborate machinery of human rights enforcement and monitoring at the universal and regional levels could also be of interest in the failed state context, since it addresses not only human rights violations committed by both states and non-state actors but also violations of international humanitarian law, to the extent that the latter overlaps with the former. The system is, unfortunately, only of marginal signi cance here, since the enforcement measures provided exist only with respect to states as opposed to non-state actors. 152 The machinery has admittedly other important functions and it has even been of direct relevance in cases where Somali refugees, who had reached a third state, were faced with problems, such 146 Cf. Article 1 of the four Geneva Conventions, supra note 134, Nicaragua case, supra note 134, at 114 and supra note 125 and accompanying text. 147 See e.g., Article 1(1) of Protocol II (supra note 133) which refers to 'organized armed groups' and 'responsible command'. 148 See supra note 49. 149 See L. Moir, 'The Implementation and Enforcement of the Laws of Non-international Armed Con ict', 3 Journal of Armed Con ict Law (1998), pp. 163-195, pp. 169-172 . 150 The tools include, e.g., exercise of diplomatic pressure, passing of resolutions and dissemination. 151 Cf. e.g. as, the non-recognition of violations conducted by non-state actors as human rights violations permitting their forced return to Somalia. 153 Though the decisions provided effective protection to the particular victims, they were, however, addressed to third states instead of the violators themselves.
The most ef cient tool to enforce humanitarian law seems to be individual accountability of perpetrators at the international level. The questions that arise are no less than whether international law provides for individual criminal responsibility for 'ordinary war crimes' 154 conducted in the failed state context, and if so, also for jurisdiction to prosecute for the crimes. For obvious reasons the study of these questions is limited here to some fairly general remarks. It may rst be recalled that since common Article 3 does not contemplate individual criminal responsibility at the international level, it was, until recently, generally accepted that 'ordinary war crimes' conducted in internal con icts would not incur such responsibility. However, in the course of the 1990s, the decade of civil wars and shocking internal atrocities, new measures were sought to enforce international humanitarian law. Most notably, the UN Security Council established two international ad hoc criminal tribunals 155 and the efforts to establish a permanent international criminal court culminated in the conclusion of the Rome Statute in 1998. 156 As the existing rules were not suited to prosecute the offenders of internal atrocities, 'it was . . . necessary to establish . . . an entire corpus of rules concerning war crimes in internal armed con icts' ( rst emphasis added). 157 In fact, violations of common Article 3 were criminalized for the rst time in the Statute of the International Criminal Tribunal for Rwanda. 158 The ICTY adopted the same view in its case 153 law. 159 However, when drafting the Statute of the International Criminal Court (hereafter 'ICC'), some states were, just as when negotiating the Protocols of 1977, reluctant to include such violations in the Statute. 160 A compromise was nally reached and the Statute now de nes as war crimes both serious violations of common Article 3 and other serious violations of the laws and customs of war applicable in internal con icts, following to a great extent the statutes and case law of the ad hoc criminal tribunals. 161 Furthermore, the scope of application of the latter de nition was speci cally drafted with the characteristics of 'anarchic con icts' in mind. 162 Finally, the de nition of crimes against humanity under Article 7 may also be applicable in the failed state context. 163 The intention of the drafters of the ICC Statute reportedly was that only the norms that had customary character and entailed individual criminal responsibility under customary international law would be adopted. 164 Consequently, the Statute is now frequently referred to as an indication of the existing customary rules of international humanitarian law, 165 even though its stipulations are explicitly limited to that treaty and it leaves an open door as to the customary status of rules outside its framework. 166 It has even been suggested that the provisions of the ICC Statute were a codi cation or crystallization of rules established in the course of only few years by a 'coutume à grande vitesse'. 167 On the other hand, several scholars have argued convincingly that the rule criminalizing violations of international humanitarian law applicable in internal con icts had already previously become part of customary international law. 168 In any event, it seems debatable whether the rule would have a customary nature, if the classical requirements for the formation of customary international law were strictly followed, i.e. that the opinio iuris must be accompanied with general state practice. 169 The application of the two-element test is, however, an ambiguous and essentially subjective process that may lead to diverging results. Nonetheless, it seems today certain that there exists a general conviction that serious violations of international humanitarian law committed in all armed con icts should be punished either at the national or international level. The scarcity and fragmentary nature of the relevant state practice is, perhaps, due to another controversial question, that of jurisdiction, which shall now be examined brie y.
As already noted, in the absence of an enforcement mechanism at the national level, the perpetrators will escape prosecution and punishment in the failed state. The recent establishment of the ICC promises that international enforcement may be available with regard to serious violations committed in future 'anarchic con icts ': 170 in fact, one of the ICC's underlying ideas is precisely to ensure prosecution and punishment in cases where a state itself is unable to bring perpetrators to justice. The usefulness of the Court in a situation of state failure depends, however, on the existence of political will to trigger the mechanism.
171 Furthermore, it remains yet unclear how the limitation of the Court's jurisdiction to 'the most serious crimes of concern to the international community as a whole' will be interpreted. 172 The stringent conditions for the exercise of the Court's jurisdiction will thus likely leave a large gap, in addition to the crimes committed before its entry into force, which are expressly excluded from its jurisdiction. 173 Filling the jurisdictional gap by the establishment of further international ad hoc criminal tribunals is uncertain, since the policy is selective, costly and politically a dif cult undertaking. The international community has been, in fact, reluctant to take such a step with regard to Somalia, despite the proposals made to that end. 174 Finally, the ICC is supposed to replace the ad hoc arrangements, at least with regard to future con icts.
Hence, the core question appears to be whether the domestic courts of third states could ll the jurisdictional void. However, the 'grave breaches' regime 169 See e.g., Nicaragua case, supra note 134, at 97. Cf. Tadic is not applicable to violations occurring in internal con icts, 175 notwithstanding some recent practice and views to the contrary. 176 On the other hand, it is currently debated whether states could choose to exercise universal jurisdiction with regard to the most serious international crimes, 177 even when committed in internal con icts 178 and in the absence of the accused. 179 If admitted, a person suspected of having committed serious violations of international humanitarian law in a failed state could be prosecuted and punished by a third state, irrespective of the nationality of the perpetrator and that of the victim. 180 It is here only possible to note that the existence of scholarly opinion supporting the emergence of such a customary norm does not, as long as relevant state practice is nearly absent, 181 imply that it would have become part of international law. Nonetheless, even if one would argue that there existed indications of the evolution of such a principle, 182 it seems doubtful whether it would also cover 'ordinary war crimes' committed during state collapse.
To conclude, wide-scale prosecution of serious violations of international humanitarian law committed during state failure by the domestic courts of third states remains a distant scenario, subject to the continuing evolution of international criminal law. However, it is not unreasonable to think that such future acts could be, one day, prosecuted by the ICC, provided that the violations were serious enough, the procedural and practical dif culties posed by state failure were overcome and that there existed suf cient political will to that end. As to the violations committed in Somalia during its collapse, absent a domestic enforcement system, international jurisdiction and/or prosecution by third states, the warnings of the UN Security Council that the perpetrators would be held individually responsible 184 remain, to date, a dead letter.
State Responsibility
Problem of Attribution
Since a failed state, by de nition, lacks an effective government, the question whether the state could be held responsible for the illegal acts committed during state collapse centers on the concept of attribution. 185 This is so because the actors concerned are loosely organized factions or groups consisting of individuals acting in their private capacity. Such private acts are not in general attributable to a state, except when state organs have manifestly neglected the measures that are normally taken to prevent them, as required by its duty of due diligence. 186 Furthermore, state practice implies that when an internal con ict has gone beyond state control, its negligence in this regard becomes dif cult to establish. 187 Moreover, the very concept of due diligence seems to presume the existence of at least some functioning state structures. Therefore, after the total absence of government has become manifest, it appears doubtful that a failed state could be held responsible for breaches of its international obligations that occurred during the period of its total collapse.
The Articles on Responsibility of States for internationally wrongful acts aim to clarify this legal uncertainty and to avoid the possible evasion of responsibility by disintegrating states with a speci c rule of attribution. Its Article 9 provides that the conduct of a person or group of persons shall be considered an act of a state if they are 'in fact exercising elements of the governmental authority in the absence or default of the of cial authorities and in circumstances such as to call for the exercise of those elements of authority'. According to the Commentary of the International Law Commission (hereafter 'ILC'), the provision is intended to cover exceptional situations 'where the regular authorities dissolve, are disintegrating, have been suppressed or are for the time being inoperative'. 188 In particular, the phrase 'absence or default' is aimed to embrace 'both the situation of a total collapse of the State apparatus as well as cases where the of cial authorities are not exercising their functions in some speci c respect, for instance, in the partial collapse of the State or its loss of control over certain locality '. 189 However, the cases envisaged 'presuppose the existence of a government in of ce and of State machinery whose place is taken by irregulars '. 190 It is thus clear that Somalia during its collapse would not fall under the provision. The rule is, nonetheless, of great importance in failing state situations, since it provides a welcome clari cation with regard to problems of attribution.
A claim concerning the responsibility of a failed state presented during its collapse would fail from the very beginning, since in the absence of a government, it has no locus standi in a judicial forum. 191 If a claim concerning internationally wrongful acts committed during the collapse was made after the re-establishment of state structures, it would not be successful either: as was seen above, the state could not be held liable for the acts, due to the absence of a link of attribution. By contrast, if the acts were committed during state collapse by groups, which formed the new government of the state, or their conduct resulted in the formation of a new state, responsibility for the acts would arise in accordance with the principle of continuity. 192 In all of these scenarios, the revived state would be, nonetheless, under an obligation to prosecute and punish the alleged perpetrators for the violations committed during state failure. 
Exemption from Responsibility
A state, claimed to have breached its international obligations during state failure could, moreover, argue that the collapse constituted a situation of force majeure. The plea may be made when 'an irresistible force or an unforeseen external event, beyond the control of the State' has prevented it from acting in conformity with its obligations. 194 Interestingly, the ILC has considered that impossibility due to 'human intervention', for example, the loss of control over a part of territory to an insurrectional movement, which leads to a breach of an international obligation of the state, entitles invocation of force majeure. 195 Therefore, the plea would, most likely, preclude the wrongfulness of the illegal acts which occurred during state failure and release the state from responsibility. 196 It would not, however, necessarily release the state from an obligation to compensate for the damages caused by the conduct. 
Concluding Remarks
The preceding inquiry indicates, rst, that the rights and duties of failing states remain generally unaffected by temporary problems of governance. However, once the total absence of government in Somalia was established with no foreseeable perspectives of recovery, the situation changed dramatically: although the state continued to exist as a shell of sovereignty, it became incapable of acting as a subject of international law. 198 As bluntly noted by the former UN Secretary-General Boutros Boutros-Ghali, Somalia, consequently, 'lost its place as a member of the international community'. 199 As a result, the Somali people had no means to be heard in the international sphere. Moreover, their rights conferred by international law were left unprotected, not to mention the illusory promises of international criminal law.
The examined practice reveals, however, that Somalia, rather mysteriously, continued to act in some international instances. These exceptions concerned either humanitarian questions in general or cases where the interests of individuals were directly affected. The lack of representative authority was then either ignored or bypassed by using innovative and even questionable techniques, for example when the UN Security Council pretended to act upon invitation when deciding on the UN intervention in Somalia in 1992. 200 The absence of clear rules regulating state collapse was thus interpreted to allow certain ' exibility' from the general rules concerning international representation for the bene t of individuals. On the other hand, the fact that such instances remained isolated emphasizes the continued centrality of the state, and of government as its only legitimate representative, in the international system. The marginalization of the Somali people by the operation of international law manifests how law may function as a form of exclusion and suppression reinforcing social injustice. One can here only note the proposals made elsewhere that the international community should be ready to re-conceptualise models for international representation in cases of state collapse. 201 Since some of these challenge the virtues of liberal Western political institutions and the very structure of the international system, it is not surprising that the international community has been reluctant to consider them. 202 Hence, the absence of objections when the newly elected transitional Somali President, Mr Abdikassim Salad Hassan, suddenly addressed the UN Millennium Summit 203 may have partly re ected a sense of general relief that the country nally had a government again and that it 'returned' to the international community. 204 Curiously, at the time of his de facto acceptance as the legitimate representative of Somalia, less than two weeks after his election, the President had no government and had barely visited the country. 205 Although his transitional mandate expired recently, on 26 August 2003, his contested government stayed in of ce, 206 but controls only a small part of the territory. As the ongoing peace talks are con ict-ridden 207 and the security and humanitarian situations in the country continue to be of serious concern, 208 major challenges need still to be overcome before an effective central government is re-established in the country.
The preceding study indicates that state failure in general, and the loss of representative authority in particular, have far-reaching legal implications. Therefore, contrary to the not uncommon practice, the terms 'failed' or 'collapsed state' should not be employed carelessly, at least in legal discourse, but with awareness of their meaning and legal consequences. Furthermore, the analysis highlights, almost at every turn, the dif culties of applying rules of international law to complete state failure. The recent attempts in international forums to address such problems show increasing and welcome awareness of their importance. Their results do not, however, always manage to capture the core problematique of the failed state, i.e. the prolonged absence of effective government, replaced by a number of non-state actors. The dif culties related to both applying the existing and formulating new rules are obvious since state failure touches upon the state institution itself, which remains the primary subject of international law. 209 The discipline, though claiming generality and universality, has problems addressing the particular reality of the failed state. To conclude, complete state failure ts uneasily to the state-centric structure of international law, it escapes the classical legal techniques and exposes the law's static nature.
